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ONTARIO

SUPERIOR COURT OF JUSTICE

BETWEEN: )
)
HER MAJESTY THE QUEEN ) Anna Stanford, for the Crown
)
—and — )
)
_ and - )y Andrew  Stastny, for the Defendant,
I ) I
)
Defendants ) John Scandiffio and Marsha Kideckel, for
) the Defendant, _
)
) HEARD:
) February 19-22, 25-28, and March 1, 2013
SPIES .J.
Overview

[1] The defendants,

_a.nd _ are both charged with robbi
and her former boyfriend, _ while armed with a firearm, m ﬁ
m in the City of Toronto, on March 18, 2012, contrary to section 344 of
the Criminal Code. It 1 alleged that _and two other youth offenders who participated m
the robbery each had firearms. Although there is no dispute that _Was not armed, the

position of the Crown is that he is a p to the robbery and the use of a firearm. The defendants
are also both charged with confining “wﬁhout lawful authority during
the robbery contrary to section 279(2) of the Criminal Code. In addiion, _1s charged

with uttermg a threat to _ to cause death to her on March 19, 2012, contrary to section
264.1 of the Criminal Code. The defendants were arraigned on other charges that the Crown

withdrew at the conclusion of the evidence. The defendants re-elected trial by judge alone and
plkaded not guilty to the charges.

[2] At the outset of the trial Ms. Stanford brought an application for an order permittng her
to rely on the statement given by_to police should he choose to testify. She also
brought an application to mtroduce prior discreditablke conduct and post-offence conduct with
respect to_ These applications were mitially contested by Mr. Scandifio. He also
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contested the contmuity of the two cell phones that_ had in his possession when he was
arrested, one of which & material to the threatening charge. With the agreement of all counsel the
trial proceeded by way of a voir dire on all of these issues which was blended with the trial It
was agreed that the defendants could call evidence on the voir dire and that they would not be
put to therr election to call a defence until afier all of the issues on the voir dire were decided.

[3] After all of the evidence was heard on the voir dire, which mcluded all of the evidence
for the Crown’s case on the merits, Mr. Scandiffio conceded the voluntarmess of the statement
made by _to police and that there was no longer any issue with respect to contmuity of
the cell phones. After argument on the other Crown applications, I ruled that the evidence of
prior discreditable conduct given by_ of a prior meident when_is alleged to
have been showmg off a gun was admissible solely to the issue of whether or not the gun that he
is alleged to have had durmg the robbery was real After argument began on the post-offence
conduct application, Mr. Scandiffio conceded that application. As such I ruled that the Crown
could rely on the evidence of the threats alleged to have been made by-to _ as
set out in Count 8 m support of Counts 1 and 2 which allege that -obbed

and _ while armed with a firearm. In my view this evidence was admissible on a
number of bases mcludng his consciousness of guilt. Arguably the person who made the
threatening calls participated in the robbery as otherwise there would be no reason for that
person to make the threats that are alleged.

[4] Once all of the issues with respect to the voir dire had been dealt with, the defendants

were put to ther election. Mr. Stastny elected not to call any further evidence on behalf of Mr.
- Mr. Scandiffio called ﬂ

The Issues

[5] There was no chalknge to the evidence of _that she and _Were

robbed m her home on March 18, 2012 and n fact Mr. Stastny conceded that _ was at
Ms. Peters’ house on that date and that he participated n a robbery. It was his position, however,
that the firearms used were mitation fircarms, that_was guilty only of robbery and
that the Crown had not established his guilt as a party to either the use of fircarms or the charges
of unlawful confinement.

denied participating n any robbery of _ and _and took the

position that was eitther mistaken or lyng when she picked him from a photo lne-up.
It i position that she knows || loy the nickname B Athough
admits knowing he denies bemng known as using that name. also

denies making any threats to and testified that the phones found in his possession
belonged to someone with the nickname Kid.
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The Undisputed Evidence and Preliminary Findings of Fact

Background

[7] Ms. Peters had been living n a townhouse at_since June 1, 2011. In a map

drawn by Officer Christopher Bennoch, - i m the nuddle of a complex which consists of
a row of townhouses which start at #83, which is by a path toﬂ, to the west of

#87 and ends with #93, to the east of #87, which alko has a path to the park adjacent to it. In
other words, #87 is m the middle of this complex. All the townhouses in this building face south

towards a parking lot and back onto the park.

(8] _ is one of a number of courts that run off _ on the east side of

_, north o To the south of _1s On
the west side of both and |
The area is known as _ It was described by one of the officers as an “at risk

area” that police pay special attention to.

[9] At the time m question, according to_ spent tinke during the day at
her home but did not live there; he would go to his home at night. had two young
children at the time; a daughter who was almost three years old and a four vear old boy. Ther

fauver i

[10] _ testified that she recognized the four men that robbed her and _ She
knows T.F. as T.F. and this is his government name. He s T.F. who was called as a witness b

Mr. Stastny. He pkaded guity to his participation m the robbery m Youth Court.
testified that she knows another of the men as R. and that his first name 18 1.G.; she did not know

his last name. I understand that he s 1.G. and that he was also dealt with m Youth Court but no

evidence was called as to the outcome of his matter or whether or not he was m fact a participant
in the robbery. _testiﬁed that she knows the other two men as She did
not know their government names. Although there is an issue as to whether or not

used the rlickname- the evidence is clear that he i the one that identified as

- As a]readi stated, although the position of the Crown is that _

testified that . is not his nickname.

[11] _ and broke up in September 2012. A]Ihough_testiﬁed at

the prelimmary mnquiry, said that she hadn’t been abk to fmd him for the trial. The
Defence did not suggest that any inferences ought to be drawn from the fact ﬂlat- did
not testify at the trial

The Relationship between - and the Defendants

[12] _ testified that the four men she alleges robbed her were known to her because
these fowr men and others came to her home regularly to smoke marthuana that they had
purchased elsewhere._ said that- was dating one of her friends and that was why
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he came. Once he started commng then “everyone™ came. She testified that they came whenever
they pleased without her permission, they would stay as long as they wanted, they would smoke
weed and drmk alcohol at the front of her house, in the basement and the living room, that they
were not her fiiends and she did not “‘chill” with them. She alleged that they would come and
take over her house and be disrespectful to her. did not like this and would ask them
to leave but they would “disrespect me” and would not leave. The men told her that she wasn’t
from theia reference to the _ area and that “iff we feel ke chilling here
we will and 1if we feel ke leaving we will”. As T will come to, T find it more lkely that people

started coming to _home to buy marthuana from _and perhaps later Mr.
and that it was understood that they could then smoke it n the home.

whik they were

131 | dentiticd both
sittng m the prisoner’s dock. She testified that she has known since September 2011; that

he used to come to her house every day for one and a half months straight to smoke weed and
drink alcohol _ testified that she knows -the same way as she knows-
although he did not come as often as - He was a “fiiend of a friend” and he started coming
to her house about one to one and a half weeks later than - He would be there a couple of
days a week startmg m November 2011. testified that she did not see R. or T.F. as
much as ﬁ According to hese men stopped conung about a week or so
before Christmas until the end of January. They then started commg back but not as often.

[14] _testiﬁed that - was not a friend of hers or _ They wouldn’t

text each other or socialize. She knew him only as- The name_ meant nothing to
her; she had never heard that name until her first court appearance.

[15] _ estimated that she had seen- over 20 times before the robbery. He would
sometimes chill at the house for seven consecutive days and other times just one or two out of
seven. She thought it was five times out of seven on average but testified that he was not comng
as often m December 2011 and January 2012 and thereafter.

[16] _ testified that she would sell these men Centuri Sams from time to tme but

that they would buy therr marthuana elsewhere. She eventually got o put a stop to
these men coming to her home at the end of October, early November 2011, because they were
not listenng to her. I presume this s why she said that and the others did not come as often
in December 2011 and thereafter.

The Robbery

[17] _testiﬁed that on March 18, 2012, a little afier 5 p.m., she was in her kitchen

cooking dinner. Her son was skepmg on an ar mattress in the iving room. Her daughter and Mr.
-Were watchmng television m the living room.
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[18] _ heard a knock at the front door. She & not tall enough to see throu
peephole and so she asked who it was. The person at the door identified himself as
-testiﬁed that she recognized his voice and went to open the door. By this time
was and commng to see who it was. By the time he reached her, she had already opened the
door.]htesttﬁed that she opened the door for-because she assumed he was coming
to ask for a “blut™.! She testified she did not have any bluts and then corrected herseff to say
that she be]ieved- had only come for a Century Sam. -estiﬁed that she would sell

them individually from time to time.

the
’. Ms.

19] At this pomt - and three other men pushed their way mto the house. According to
hthose men were known to her as [} R and T.F.. | s 2a that she was
pushed out of the way. Once mside she saw that three of the men, namely-’., R. and T.F., had
pulled out guns. testified that the guns were not pointed dmectly at anyone but were
held m a posttion to shoot. She believed them to be real

[20]  Accordmg to _ then asked her where her baby father was; a reference to

She told him that he was not there. At this point_a]leges that -
slapped in the face and told them both to get mto the hving room. According to Ms.
told “You can’t hustle on our block™ or “Why are you hustling?” She

was not sure of the exact words.

[21] _ testified that R. and -Were going through her handbag and the cupboards
in the kitchen-and T.F. then ordered her and Hinto the basement. Her daughter
was crying and_ told -she was not gomng to the basement. She testified that T.F.
then pomnted his gun towards her daughter and told her to “shut the fuck up”. _testiﬁed
that her son, who was skepmng m the living room, slept through the robbery. She did not suggest
that any of the men tried to get him up or that they spoke to him.

[22] _ testified that she kept Century Sam cigars n a cupboard in the kitchen along
with some change. She also had a scak there as she smoked marihuana and would weigh it when
she bought it to be sure that she got what she bought.

[23] _testiﬁed that- and T.F. brought_to the basement. She believed

R. was m the basement at this point too. - was still in the kitchen. en picked up
her daughter and ran out of the house. As she left the house she said she was going to call police.
She testified that the men had been i her house about five minutes by this time.“said

! On the evidence a “blunt” is a cigarette made from using the wrapper from a cheap cigar; in this case Century
Sams, and addmg marthuana.
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that she ran out the front door and ran knocking on neighbours’ doors and ended up at #89 Bagot
and used her neighbour’s phone to call 911.

[24] _testiﬁed that at the time of the robbery each of the men was wearing black
gloves. She said [l was wearing blue jeans, a navy blue silk jacket, but no hat. [l was
wearmg a fitted cap. R. was wearing a red and black jacket, black pants, a red polo t-shirt, but no

hat. T.F. was wearing a black and grey toque, a black hoodie, sweatpants, and black Nike Arwr
Max running shoes. Fach of the men had a gun save for NN

[25] In cross-exammation Ms. Kideckel reviewed the very detailed descriptions of the men
that I cave to police m her statement of March 20, 2012. With respect to I <hc
said that he was 18, has a space between his two upper front teeth, that he has dark skin, s six
feet tall and skinny, that he is Somolian, that his hair is “semi African” m that it is curly but not
too curly. She confirmed that she told the police the truth and that the event was fresh m her
memory at the time.

[26] I dcnicd having any guns m her house at the time of the robbery. She said there

was no mariuana in the house when the kids were home. NN tcstificd that |
did not sell drugs out of her house. I will come back to this.

[27] N tcstificd that the men took N vallet which had all of her and her
children’s identification m i, her cell phone, NN ccll phone and her kitchen scale.
When she went back to her home the next day she realized that her camera was gone as well.

[28] The photographs taken by the Scenes of Crime Officer Bennoch before 9 p.m. on March
18, 2012 were mtroduced mto evidence. They show kitchen cupboard doors open and cushions
on the couch m the lhving room on end, consistent with the rooms being ransacked. He dusted the
townhouse for fingerprints but did not obtam any results apart from items he sewzed. I heard no
evidence about those results.

The Alleged Firearms

[29] N d-scribed Il gun as being all black, R's gun as silver or gold with black
on the handle grip and T.F.’s gun as small, the size of her palm. She believed them to be real,
they were all made of metal and none looked fake. Later m her evidence she testified that she
thought the guns were real because “they walk around talkmg about having guns™ Apart from
one incident mvolving Il she gave no particulars about this.

[30] N t:stificd that she believed R.'s gun was a 9 mm or 40 calibre gun but this was
based on what she has seen in the movies so it is clearly not reliable. [N testified that she
had seen guns before but admitted that she has no experience with guns. [INNNEEEEE has never
held or shot a gun. She has never seen a gun being shot. She has no experience with mmitation
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guns although she said she had seen a fake BB gun before. She did not explam how she knew it
was fake.

[31] As part of the prior discreditable conduct application [N testificd that I had
walked around the neighbourhood braggng and showing off his new gun. She couldn’t
remember when but thought it was probably a couple of months before the robbery. She was m
the kitchen and [l was standing sideways to her, between the screen and her front door which
was open. There were a few people there; she couldn’t say how many or who. She testified that
he said “look at my new ting”. In re-examination when she was asked what he said agam, she
added for the first time that he said “it has an extended clip” and said that this was a direct quote.
She did not hold or touch this gun. I admitted that this gun is not the same gun that she
saw [N v ith at the time of the robbery.

[32] In cross-examnation by Mr. Stastny, NN testified for the first time that when Mr.
I put an end to [lllMand the others coming to her house to smoke weed n November
2011 that I threatencd 1. i her presence, that he was going to shoot him in the
face.

The 911 Call

[33] The 911 call made by NN v2s ntroduced mnto evidence. [N sounded very
hysterical on that call and could barely speak. She told the 911 operator that she knew the four
guys and knew ther names and that they were between 15 and 18 years old. She named I
first, then |l and then changed topics and started screaming, presumably because she saw the
men now outside the townhouse. She can be heard welling at them that they should bring her
phone and that she had called the police on them. The 911 operator told her to stay back. She
told the operator that they had her phone and that her mother had no way to get i contact with
her. She then told the operator that the men were T.F., L.G. and il that they were wearing all
black and that they had come to the house to rob her boyfriend. She was hysterical and cryng
throughout the call whik the operator kept her on the line. It was difficult to tell what she was
saymng for parts of the call She told the operator that they had put a gun to her three year old’s
head, that they had gloves on, that she didn’t know ther last names and that although some did
not live m the neighbourhood they would come to the neighbourhood, that she had seen them in
the neighbourhood before, that she had just moved there and that she would say “hi” to them and
had seen them walk past her house. I also told the 911 operator that she had never
chilled with them. When asked about this statement in cross-examination | NI said that she
meant she did not hang out with them and said that she told the 911 operator that she knew IR
“through™ the neighbourhood not that he ived m the neighbourhood.

[34] NN tcstificd at trial that she did not see the men kave her house but she saw them
at the end of I V' hen she saw them after they left her home, they were running
towards [ 1hrec were on foot and one was on a bike. (I note that NN tcstified
that he has a cousin who lives i [N ) BN thcn came out of the house with her
son. She explained that she was concemed about her phone because her mother had just had a

2 ARG A2AT (Eam I
3 ONESC 2349 \arl !!_w”f

201



Page: 8

stroke and her phone was the only way her mother could call her. That is why she kept yelling at
the men about the fact that they had taken her phone.

The Police Investigation

[35] A surveillance tape from a camera located on the comer of number I facing the
parking lot was mtroduced through Officer Bennoch. He was not able to testify as to when it was
taken, but that evidence was given byl who identified herself on the surveillance tape
walkng on the sidewalk outside her neighbour’s house while she was on the phone to the 911
operator followmg the robbery. This video is about 20 mmnutes long and it i clear that it starts
before the robbery and continues until the police arrive in response to the 911 call.

[36] What is very significant i1s that about three minutes mto the video, you can see four men
talking together just cast of her townhouse building One i on a bicyclke and the description of
the four, to the extent you can see, matches | IIIIEE description of the four robbers save for
one exception. When | 2s shown the surveillance video she testified that now that she

saw the video, |l was wearng the fitted baseball cap, not Il She identified which person
B a5 on the video. As I will come to this evidence was never specifically denied by Mr.
.

[37] The officer m charge, D.C. James McDonald, testified that he did not try to obtain any
records with respect to the Samsung phone seized from [ vntil he was asked to do so by
the Crown just before Christmas 2012. He said that in his experience he has always been able to
go back to these records but in this case he hit a wall He was looking for a record that would
show mcoming and outgoing calls, the times of text messages and possibly the actual texts.

[38] D.C. Hawkins was one of the officers who took the first statement from [N He
was also one of the officers who picked her up on March 20, 2012 to bring her mto the station
for a further photo line-up. During the course of the drive to the station [ told D.C.
Hawkins and his escort about threats that she had received. She gave D.C. Hawkmns a cell phone
number that she said belonged to il This evidence was confirmed by | lthough she
no longer recalled the number on the cell phone that was used to make the threats. When D.C.
Hawkins dialed this number shortly thereafter, one of the cell phones seized from [N
which was in the office m a property bag, rang. He passed this mformation on to Officer Stinson.

[39] I r-fused to talk to the 911 operator or to cooperate with the police or give a
statement. Officer Daniel Janeczko, who responded to a call to attend | R <poke to

I e observed that I forchead was mjured and a bottlke was found on the
stairs to the basement as was one glove.

The First Photo Line-up

[40] There was no issue raised with respect to the first set of three photo hne-ups conducted
with [INIIEEE by Detective Palermo on March 18, 2012 at about 9 p.m. She identified T.F. as
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“this & one of the guys who entered my house. I know him as “I.F.”. She identified a photo that
is admitted to be of I :s onc of the guys who entered her house that she knows as
Hl As for R; LG, she dentified his photograph as ‘T know this guy as 1.G. aka R.. This
one of the guys who entered my house.” She was not shown a photo lne-up with a picture of Mr.

I
The Alleged Threats to N

[41] NN tcstificd that [ transferred his cell phone number over to another cell
phone; a Public Mobile phone. On March 19, 2012 an unfamiliar telephone number rang this
phone and they didn’t answer it. They could see the number on the caller ID of the phone. She
believes that just before dmner on that day she answered the phone and said “hello”. The person
on the other end said “vou fucking rat — don’t come to Il [a short form for the I 2
reference to |  ['m going to fly you” I tcstificd that the statement
“I'm going to fly you” meant to her that he was going to kill her or do harm to her. She testified
that although the person did not identify himself, she recognized the voice as il voice from
the tone and the way he spoke. She laughed it off and hung up but it made her feel uneasy
because her and her children’s lives were m danger. The phone rang more on that day with the
same number but she didn’t answer . The next day she saw the same number and picked up the
phone agan and a similar threat was made. This time the phone was on speakerphone and Mr.
B Vs present and heard the threat.

[42] In the meantmme [ vas given a Blackberry by | 2nd she used it to
call the number on her stolen phone a ffw times. She had asked her mother and cousm to do so

as well On March 19'" I testified that when she called her stolen phone Ill. answered;
she could recognize his voice. This was in the mommg sometime between 11 am. and 12 noon.
He told her not to go to “fucking court” and called her a “fucking rat” and told her not to sleep at
her house that night as he was going to “beat shots through your window™.

[43] On March 20, 2012, I tcstificd that her cousmn forwarded a text to her that she
had received from the number of the phone that had been stolen from NI That text said
something like “laugh out loud — I'm gomg to fuckmg kill you if you come back to Jjl] you
snitch”. The text was saved but she does not know where her Blackberry 18 and her cousm did
not testify about this. Forthese reasons I do not find this text proven.

The Arrest of I

[44] S v 2s arrested on March 20™, 2012 by Officers Samson and Dolghii. Officer
Samson testified that he was very famihar with the [N :ca as he had been with
42 Division for eight vears. They had been dispatched to deal with a low priority call and

decided to drive through I on the way as there had been a recent shooting in the

area and they wanted to maintain a police presence.
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[45] Officer Samson was driving and testified that they drove into the area on N NN
Road at about 4:40 p.m They saw a group of maks lotermg m front of [ IININING

Officer Samson decided to ensure all was m order and drove mto | I 2s he drove
towards I . the group of men dispersed. At this pomt Officer Samson said that his
attention was drawn to a grassy laneway area between I nd
a walkway there. He testified that he saw two men separate from the group and start walking mn
the laneway towards NN 1he men looked back and it appeared to Officer Samson
that they saw the police car and then started walking quickly towards I Officer
Samson testified that he drove the scout car onto the grassy laneway between I and
I - [ lost sight of the two men for about 30 seconds. Once he got to [N
Bl hc saw the two men again and when they saw the police car they mmediately turned
around and started walking back towards | . At this pomt Officer Samson realized
the two men were trying to avoid them and he wanted to determme what they were up to. He
drove up to the laneway where he last saw them gomng back mto I /s Officer
Samson pulled up to the curb of the laneway he saw that both men were now running towards
I . onc went right at the end of the laneway and the other keft.

[46] Officer Samson testified that afier he put the car m park and got out, the men were out of
sight. He chased the man runnng to the kft and ran around back mto | s he
assumed that is where this man ran; there is an entranceway mto the court. Officer Dolghii ran
after the man that ran to the right. As Officer Samson reached [ I saw the male
he was followng standing on the island m the muddle of the parking lot for | Hc
was stopped and Officer Samson velled stop and asked him to come towards him. The man
complied and was cooperative and showed no mtention of trymg to run away. They spoke m
front of one of the townhouses. As the malk approached, within seconds, he said that he had two
cell phones that he was not supposed to have and that he was holding them for someone. Ms.
Stanford admitted that this statement is admissible as part of the res gestae. At this pomt Officer
Samson did not know where Officer Dolghi was. At trial Officer Samson confirmed that the
person who came to him was [ INNENININIEE

[47] Ofticer Samson told I that he was detaming him for possible breach of his
conditions. He did a pat down search for weapons and found two cell phones m one pocket of his
vest. At this pomt Officer Dolghii came over, having falled to catch the man he was chasng,
Officer Samson handed the two cell phones to him [ verbally identified himself as
I :1d Officer Dolghii checked his name with the station. At this pont [N was
sittng down but he was gettng fidgety so Officer Samson handcuffed him. Oflicer Dolghi
determmed that I was under a condition not to have any cell phones and that he was
wanted under a surety warrant. Il was given his rights to counsel and cautioned from the
back of Officer Samson’s memo book. I <aid that he wanted a lawyer.

[48] The evidence of Officer Samson was largely confirmed by Officer Dolghi who also
testified that the men ran and as a result he and Officer Samson chased them. As I will come to,

T
3Nl

(A

PN Loy P}

ISC 2349 (C

on

201



Page: 11

although questions were asked about the path the officers took, neither officer was challenged
about the fact that I ran from police m cross-examination.

[49] The officers left the area with IINNINEEEEE at 4:54 p.m. As they start to drive away, the in-
car video shows I 2sking what his charges are and he mentions home mvasion. There is
no response to this question from the officers. On the way to 32 Division Officer Samson
stopped to talk to officers from a Commumnity Response Unit (“CRU”) as he wanted them to try
to find the man who got away from Officer Dolghin. The m-car video shows the door opening to
the backseat and NN sks agan about his charges. All T can make out is that there was a
reference to the surety warrant. When Il asks this question a little later of one of the CRU
officers who was talking to him whik he was i the backseat he told this officer that “the officer”
said he was being charged with home mvasion. Once the car was moving again and Mr. Hersi
asked Officers Samson and Dolghii this question he was told he had been arrested for fail to
comply and the surety warrant.

[50] This exchange seemed mportant to Mr. Scandiffio and he suggested Officers Samson
and Dolghii were really arresting [N for home invasion [ testified that he was
told at the time of his arrest that there were a bunch of charges including home mvasion and he
testified that Officer Sanson commented on his hair and asked him to open his mouth. There i
some support for this from the statements made by I n the m-car video I have already
referred to. Officer Samson had no recolkection of I asking him about a home mvasion
in the car nor did he have any recall of askmg Il to open his mouth to see if there were
any spaces between his teeth. Officer Samson testified that they were not looking for a
robberyhome invasion suspect. Officer Samson testified that he was adwvised by Detective
Palermo that night at 7:40 p.m. that | vas ako going to be charged with robbery with a
fircarm and threatening death.

[51] I do not have any evidence as to how and when the police determmed that I +2s
the fourth suspect m the robbery or how they knew he went by the name Il as that is who they
told IIN: had been arrested. 1 accept the evidence of Officer Samson that he did not know
that I might be mvolved m a home mvasion when he first arrested hm. Officer Dolghii
also testified that he did not know about these additional charges until after the arrest of Mr.
Hl and they arrived at the station. Ther evidence is consistent with what they said during the
bookmg hall video. Furthermore, if they believed I +was the fourth suspect m the home
invasion I can thnk of no reason why the officers would not admit this and why they would not
have charged him with that as well. The officers were not asked if they knew about the home
invasion at the time of arrestmg [ 1If they did, and if they were aware of the detailed
description of the men provided by . it s possible that they considered whether or not
I atched the description. ‘This, however, was not asked either. I have, therefore,
concluded that this issue, which is otherwise not relevant, does not adversely mpact on the
credibility of the officers or N
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[52] Officer Dolghii testified that the Samsung cell phone was charged and working when he
seized it from I He checked the contacts on the phone and the entry for the first name
and number under “My Profile” came up without a name and with the number I As

I will come to, that 1 the number that [ said was showing for the phone used to make
the threats to her.

The Second Photo Line-up

[53] I t:stificd that on March 20" she received a call fiom police and was told there
was one more Ime-up to look at. She was picked up from her home by D.C. Hawkins and his

escort and brought to the station. Although D.C. Hawkins could not recall this, R

testified that on the way to the station the police told her that Il was arrested; he was referred
to as I dnmited that she was gomg to the photo line-up to see if she could find
[

[54] The second photo Ime-up was done at 7:11 p.m. and I cave a second statement
to police shortly thereafter. Durmg the second photo line-up, Officer D’Cunha advised Ms.
B during the course of asking her the pre-photo line-up questions that they were

investigating a home mnvasion robbery that occurred on March 18, 2012 at IINIIEIEGEGEEE
Drrections then followed and mcluded a statement as follows:

As part of our investigation mto this home mvasion that occurred on March 18,
2012 you will be shown mdividual photographs to see if you recognize anyone in
the photographs, for any reason.

[55] The standard photo line-up mstructions and questions were then put to Ms. Peters which
included the fact that:

The person or persons mvolved m this mcident may or may not be in the selection
of photographs that you are about to view. It is just as mportant to eliminate
innocent persons as suspects, as it i to identify guity parties. “Do you
understand?” to which | answered “Yes™.

[56] The directions went on to advise | that once she looked at a photograph there
were only two options; either to say “Yes” you recognize the person or “No” you do not. Ms.
B V25 told that if she did not recognize the person to say “No” but if' she recognized the
person for any reason to tell the officer “Yes” and “why” she recognized the person.

[57] When I cane to the photo that is admitted to be of N she paused for
approximately fourteen seconds while looking at the photo before she said “Yes” which she then
wrote on the back of the photograph. She did not state at the time who she believed this person to

be nor was she asked why she recognized this person by Officer D’Cunha or Detective Marsden
who was also present.
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[58] I tcstificd that he thought this picture m the photo line-up was taken when he
was arrested mn August 2011. Assuming this i correct, having compared this picture to how Mr.
I 2ppcars in the m-car video when he was arrested, I find there was no material change m his
appearance between the time of the photo and the time of his arrest for the charges before me.

[59] NN tcstificd that she recognized the photo that she identified during this photo
lne-up and that t was a photo of il She was asked in her exammation mn chief when she
looked at the photograph why she identified that photo. She answered that she said “ves”
because “it’s I~ and then confirmed that he was the person who came into her house. She
testified that she took a little time in saymg “ves” because she was thmkmg “why did he do #?”
and taking in his picture. In cross-exammation Il denied the suggestion that she couldn’t
instantly pick Il out in the photo line-up. She said that she instantly knew it was [l but took
longer to look at the picture and digest it because she was more upset with Il because he was
older than the other three or at least two of them. She added that she had seen]ili] at her house
and that that i how she knew it was him.

The Evidence of T.F.

[60] T.F. was called by Mr. Stastny on the voir dire and for the trial He was an extremely
reluctant witness and gave very short answers, ofien only when prompted a number of times. He
made it very clear that he did not want to testify and that he did not know why he had been
subpoenaed. Eventually I advised hm that if he failed to answer questions to the best of his
ability, I would have no alternative but to find him mn contempt. This did not seem to make much
of a difference. Generally, however, when counsel persisted, he would give at kast a “yes” or
“no”™ answer to a question.

[61] Mr. T.F. pleaded guilty in Youth Court to the robbery of I Il . to using an imitation
fircarm in the commission of that robbery and to the forcible confinement of | I . Mr. T.F.
clamed that his fircarm was an mitation although he could not give any specifics as to how it
came mto his possession. When pressed Mr. T.F. testified that he picked this firearm up
somewhere where he found t lying on the ground m the neighbourhood. He said this gun did not
fire bullets.

[62] When Mr. T.F. was asked if he knew if anyone was dealing drugs from I house
he simply said he had no mformation. Mr. T.F. testified that he knows [N but not as
B H: testified that he knows him as M. that he knows him from the
neighbourhood, and they had hung out before although he denied they were friends. As for Mr.
Hl. he said that he knows him as ] and denied knowmg him as [l or by any other
nickname. They had hung out before as well Mr. T.F. denied hanging out with either of these
defendants at R house.

[63] Afier some persistence by Ms. Stanford, Mr. T.F. finally admitted that the persons he did
the robbery of Ms. I v crc the other persons he was charged with and that they were R.,
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B (¢ was then asked about the defendants in the prisoner’s dock and admitted that
he was pretty sure NN nd when asked if [ hc answered
“Yes, I guess so”. In re-examination he said that he did not know I 21d he didn’t
think he had ever heard anyone call him by that name.

[64] Mr. T.F. miially testified that the group was carrymg mtation firearms, but later & was
clear that he really had no mformation about the other fircarms. He never touched them or tested
them. In re-exanmnation Mr. T.F. said that he was told by the others that ther guns were fake. He
agreed that Il vsed what appeared to be a gun during the robbery as did R. and that IS
did not have a gun.

The Evidence of I

[65] NN v o 19 vears old at the time and he described the circumstances leading to his
arrest. He grew up m the | 2ca until the end of 2011 when he moved to the
I oo which is about a fiffeen minute drive away. This is where he was
living at the time of his arrest. At the time he had a cousn who hved m | that he
visited two to three times a week and an aunt that lived at | vwhich is also m the arca.

[66 ] I (:nicd being chased by Officer Samson. He drew and marked a diagram as
well of the area. He recalled bemng part of a group and seemg the officers drive by. According to
N the croup did not start to disperse until someone said that the “cops™ were on foot.
Then everybody scattered. He was m the alleyway with Kid. He does not know Kid by his real
name. According to e walked mto I and saw Officer Samson after
takng only a couple of steps afier the group scattered. He said the officer would not have been
able to see him behind the townhouse. When he saw that one of the officers waved he then
started walking towards the officer. NIl denied ever running as alleged by Officers Samson
and Dolghii. I denicd running around the corner or “busting” the comner, which is what
he told police. He said if had “bust the corner” he would have been gone.

[67] According to I, 2s he was walking towards Officer Samson he realized that he
had two cell phones m the left pocket of his vest. He testified that a person known as “Kid”
slipped the phones ito his pocket. I was clar in his evidence that he only realized that
he had cell phones n his pocket when he put his hands n his pocket after he started walking and
after he saw Officer Samson. He had no idea they were m his pocket before. He testified that he
would not have taken the phones if he had known Kid was giving them to him. If he had he
would have run as well and thrown them away because he was on a condition not to have a cell
phone. I <aid that from where he was he could have run from police and that he knows a
lot of ways towards the mall where he could have run. However, in I statement to
police he said that Kid gave the phones to him on the spot to put n his pocket “when we bust the
corner”.
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[68] Mr. M tcstificd that he took the phones out of his pocket and gave them to Officer
Samson because he had nothng to hide. It was suggested to B o it vas not smart for
him to put his hands m the pocket of his vest once he saw Officer Samson as it would be better
for him to keep his hands in view. His repeated that he had nothing to hide. [ testified
that at this pomt he told Officer Samson that he was on condition not to have cell phones. He was
then handcuffed.

[69] I allcces that after he gave his name he was told that he was wanted on a surety
warrant and that there were a bunch of charges agamst him ncluding home mvasion and armed
robbery. B icstificd that he was asked to take off his hat and Officer Samson commented
on his afro har. He was then told to open his mouth, asked to smile and asked for his name. At
this pomt Officer Dolghii was coming towards them.

(701 M did not know anything about this person with the nickname “Kid”. He did not
know his government name, his age or where he lives. All he knew was that he has a younger
brother that goes to school or works. He said he had known him for about a vear to see him in the
neighbourhood.

[71] When | vas questioned as to how he knew it was Kid who slipped the cell
phones into his pocket he testified that he saw Kid with these phones m his hands. Although he
agreed that there are a lot of black cell phones, he suggested that he recognized these particular
phones as belongng to Kid. He knew that Kid had a Public Mobik phone. He admitted in cross-
exammation however, that he had no reason to pay attention to those phones. In re-examination
I (cstificd for the first time that before the police armrived they were playing music on the
phones that Kid had. B (cstificd that when he arrived at the police station he was able to
get a good look at the phones and said that they were Kid’s phones.

(72] | 2dmited knowing [ athough he said he did not know her as a friend.
He met her one day when he went to buy weed from [ ] B He testified that he had seen
Ms. Peters at the mall as well but would not say “hi” to her. | admitted that he was able
to recognize [ and that she would recognize him.

[73]  According to [ he was only at NN place » [N o» four

occasions; he could not say for sure when he was last there but said that t was always to buy
weed from | He later testified that he went to house to buy marihuana
in July/August and after the end of September he did not go back there. B - nitted that

he would sec [ ot the house with [NNEEEEE oo I <old marihuana it
would be weighed on the scak that they kept in the kitchen. According to | ] if you

bought a Century Sam and weed from ||} vou could smoke the “blunt” i their
basement. He did this on three of the four occasions and there was always a group of peopk n

the basement every time he went there. According to I o -
made therr house a neighbourhood hangout. When he did stay to smoke his weed ]
and | ere ako there smoking weed. He testified that on one of the four occasions Mr.

n